ASSIGNMENT AND ASSUMPTION AGREEMENT oo RN Ph

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT ("AGREEMENT") made as of4ElUQij
;i, 1986, hy and between AMERICAN FINANCE GROUP, a Massachusetts ganeral
partnership having a principal place of business at 98 North VWashington Street,
Boston, Massachusaetts, 02114 ("Assignee”), and Railroad Technology Corporation,
a Californi{ corporation having a principal place of business at 447 Battery
treet, San Francisco, California, 94111 ("Assignor”).

ackground:

Assignor, as leasor, has entered into eight (8) Acceptance Certificates
ated Novembér 9, 1995, Novembar 10, 1995, November 14, 1995, November 17, 1995,
ovember 21,| 1985, November 30, 1995, December 18, 1955 and December 20, 1995 A//
espectively/ to the Railcar Lease Agreement.(the "Lease") dated as of April 25, 6/4
995 (auch A¢ceptance Certificates and the Lease solely as incorporated therein
y referencel hereinafter referred to as the "Lease") with Consolidated Rail
orporation, | as lessee ("Lessee"”), with respect to the leasing by Lessee of
wenty (20) Unlts as defined in the Lease (the "Equipment"”). Terms not defined
erein shall |lhave the definitions contained in the Lease.

i Assignor ncw wishes to assign, and Assignee wishes to assume, all of
éssignor's right, title and interest in, to and under the Lease with respect to
he leasing:be lLeszee of the FEquipment, all on the terms and conditions
Herainafter set forth.

refcre, in consideration of the premises and other good and
sideration, the receipt and asufficiency of which ars hereby
ﬂcknowledged, the parties hereto hereby agree as follows:

|
| 1. ASSIGNMENT OF LEASE

t Assignor| hereby assigns, transfers and sets over unto Assignee all of its
right, <title interest and obligations in, to and under the Lease between
Aksignor, as |lessor, and Lessee with respect to the leasing by Lessee of the

Equipment. Subject to Assignor's fulfillment of 1ts obligations hereunder,
Asaignee hereby assumes all Assignor's right, title and interast in and te the
Lease with xHeapect to the leasing by Leasee of the Equipment, Upon the

agsumption off the Lease by Assignee and upon the execution by Assignor and
Absignee of fthe documentation substantially in the form attached hereto or
otherwise reguired hereunder (the "Cleaing™), and upeon the date thereof, (the
"Elosing Datel*), Assignee will pay to Assignor the Purchase Price as defined
below.

2. ©PURCHASE PRICE

The Purchase Price shall be payable to Assignor £rom Assignee on the
Closing Date.| The Purchase Price shall be $ollW per Unit. Such Purchase
Ptice shall bé payable in immediately available funds in the manner set forth by
Assigner purswant to a dishuracment letter of even data herewith substantially
ip the form attached hereto as Schedule 1. All taxes in any way arising out of
tHe transactiéns contemplated in thiz Agreement, including without limitation




¢ ’

transfer tales arising out of the assignment of the Lease, shall be solely for
the account‘of Assignor.

4. CONSENT OF LESSER

As a cohditlien precedent to Closing hereunder, Assignor acrees to deliver

to Assignee on the Closing Date a Notice and Acknowledgement c¢f Assignment of
the Lease, executed by Lessee, substantially in the form attached hereto as
gchedule 2.

5. ADDITIONAL CONDITIONS PRECEDENT

A, Assignor shall have delivered to Assignes one mnmanually signed

certified copy of the Lease marked “Original” (together with all schedules and

attachments YHhereto, all as may have bheen amended from time to time up to and

including the| Closing Date) in substantially the form that has been presented to
signae; :

B, Assignor shall have delivered to Assignee documentation reasonably
supporting the wvalidity and enforceability of Lessee's obligations under the
Lease, whichl may include, without limitation a @aecretary or a=sistant
secretary's certificate regarding incumbency and authorizing resolutions and an
opinion of counsel;

c. Assignor shall have delivered to Asaignee documentation reasonably
stpporting the validity and enforceability of Assignor's obligat..ons under this
Agreement, whHich may include, without limitation a secretary or assistant
secretary's certificate regarding incumbency and authorizing resolutions and an
opinion of counsel;

b. Assignor shall have delivered appropriate "Lessee,Lessor" UCC-1
financing sta%ements from Lessee or terminations or assignments, as requested,
with respect thereto, and any ICC recordations to be filed pursuant to Section

23 of the Leaje;

E. Lesdee shall not, between the date hereof and the Closing Date, have
(3) ceazed doing business as a goilng concern, or suffered a material adverse
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change in it= financial or oparating condition in the reasonable opinion of
Assignee; (i1i) made an assignment £or the benefit of crecditors, admitted in
writing its inability to pay its debts as they mature or generally failed to pay
its debts as they become due; (iil) initiated any wveluntary bankruptcy or
insolvency proceeding; (iv) failed to obtain the discharge of any bankruptcy or
insoclvency proceeding initiated againat it by others within 50 days of the date
such proceedings were initiated; or (v) requestad or consented ¢to the
appointment of a trustee or receilver with respact to itself or for a substantial
part of Lessea's property; and

i Assignor shall have performed and complied in all material reapects
w;th all agreements and conditions raquired by this Agreement to ba parformed or
complied with by it prier to or at the Closing.

6. REPRESENTATIONS AND WARRANTIKS.
{A) Rapresentations and Warranties of Assignorr

Assignoxn, in order to 4induce Assignee to enter intoc this Agreement, heraby
represents and warrants to Assignee that:

(1) Assignor is a corporation duly organized, walidly existing and in
good standing under the laws of the state of California with adequate power
to enter into each of this Agreemeant, the Leasze and each instrument,
document or agraement attached or otherwise relatad hereto (the "Transfer
Documenta™) to which it ia a party and i3 duly gqualified to do business in
every jurisdiction in which its failure to so qualify would have a materxial
adverse effect upon the business or property of Assignox.

(2) The Tranafer Documents have been duly authorized, executed and
delivered by Asaignor, and assuming their due authorization, execution and
delivery by each of the other parties thereto, conatitute valid, legal and
binding agreements, anforceable in accordance with their tarma, except as
enforcement thereof may be limited by bankruptey, insolvency or similar .
laws affecting the enforcement of creditors' rights,

{3) The entering into and performance by Asszignor of the Tranafer
Documents does not +violate any Jjudgment, order, law or regulation
applicable to Asaignor or any provision of Assignor'a Articles of
Incorporation or By-lLaws or result in any breach of, or constitute &
default under any indentwre, mortgage, daed of trust, bank loan or credit
agreement or other instrument to which Asaignoxr is a party. No approval,
consent or withholding of objection is required from any governmental
authority with respect to the entering into or performaance by Aseignor
under the Transfer Documents.

{4) Assignor is not in default under any indenture, mortgage, loan
agreement or other instrument, in each case of a materlal rature, to which
the Aaszignox is a party, nor is Assignor in violation of any law, order, N
injunction, decree, rule or regulation applicable to Asaignor of any court
or adminisgstrative body, which default or violatiop materially and adversely
affacts the business, property or assets, operations or condition,
financial or otherwise, of Assignor. No Event of Default, as defined in
the Lease (or an event which, with the passage of time or the giving of
notice, or both, weuld constitute an Event of Default) would occur upon the
execution and delivery of the Transfer Documents.




(§) There is no litigation, proceedings or investication pending or,
to the| knowledge of Assignor, threataned against or invclving Assignor or
its asgmets or properties that, individually or in the aggregate, if
adversaly determined, would restrain, enjoin or materially frustrate the
consummation by Assignor of the transactions contemplated herein, the
performance of the obligations contained herein or the anjoyment of the
benefigs contained herein. There are no outatanding judgements, dacrees,
crders |of any courts or any governmental authority againat Assignor or
affecting Assignor's ability to assign its rights as lesaor under the
Lease, .

{€) No approval, consent or withholding of objection is required from
any govF:nmental authority with respect to the entering into or performance
by Assignor of the Tranafer Documents.

(7 The Railcar Lease Agreesment, Acceptance Certificates and this
Agreement delivered to Assignee in connection herewith are true, correct
and conmplaete as of the date hereof and such documents delivered to Assignee
contain| the entire agreement made between Assignor and Lessee in connection
with the lease of the Equipment. Assignor has not made any assighment of

the Laase.

(8 (1) the Lease was executed by officers of the lLessee who had
authority to execute the game, (i11) the Lease is valid and binding and
enforceable in accardance with its terms, (11i) the Lessee has accepted the
Equipment for lease and is thereby bound by the terms and conditions of the
Lease, (iv) the rents payable under the Lease ar= not subject to any
dafenses, set-offs or counterclaima; (v) no Event of Default has occurred
and is dontinuing under the Lease; and (vi) the Equipment is not subject to
any remdrketing or residual value sharing agreement,

(9} ©f the only duplicate originals of the Lease, one has been
deliverqd to the Lesgee, two to the Assignor and any others thereof will be
deliverad to the Assignee herewith.

(lq) Asaignor has taken or will take no action which may have adverse
tax consequences to Assignee.

{11)) So long as no breach or event of default, or event which, with
the givilng of notice or the passage of time or both, would constituta an
event ofl default, has occurred and is continuing under the Leasge, Assignor
shall warrant lessee's right of quiet use and possesziovn of the Equipment
thereundkr against all persons claiming by or through Assignor.

(12) Beginning with and including the rental payment duie on the firast
day of the month following the acceptance of the last Unit under the lease
there are 60 rental payments of $1,216.67 per unit due Assignee from
lessea. |There has been no prepayment of any rents not yet due and payable.
*

{B) Reptresentations and Warranties of Assignee:

{1) | Assignee is a general partnership duly organized and validly
existingiunder tha laws of the Commonwealth of Massachusetts, with adequate
power to| enter into the Tranafer Documents to which it is a party and is
duly qualified to do business in every juriadiction in which its failure to
so quallilfy would have a material adverse effect upon the business or

property lof Assignee,

(2) The Trangfer Documents executed by Assignee have been duly
authorizedd, executed and delivered by Assignee and, assuning their due
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authorization, executlon and delivery by each of the other partias thereto,
constitutes a valid, legal and binding agreement, enforceable in accordance
with theix terms, except as enforcement thereof may be limited by
bankruptcy, insolvency or similar laws affecting the enforcement of
creditors' rights,

(3} The entering inte and performance by Assignee of the Transfer
Documents executed by Assignee does not violate any judgment, order, law or
regulation applicable to Assignee or any provision of Assignee's Second
Amended and Restatad Partnership Agreement, as amended or result in any
breach of, or constitute a dafault under any indenture, mortgage, deed of
truat, bank loan or credit agreement or other instrument toc which Assignee
i1s a party.

(4) There is no litigation, proceedings or investigation pending or,
to the knowledge of Aasignee, threatened against or involving Assignee or
its assets or properties that, 4individually or in he aggregate, 1if
adversely determinad, would restrain, enjoin or materially fruatrate the
consurmation by Assignee of the transactions contemplated herain, the
performance of the obligations contained herein or the enjoyment of the
benefits contained herein. There are no outstanding Jjudgements, decraesg,
orders of any courts or any governmental authority against Assignae or
affecting Assignee's ability to acquire the Equipment.

{5) No approval, consent or withholding of objection is required from
any governmental authority with respect to the entering inte or performance
by Assignee of the Transfer Documents.

{6) 80 long as there is no event of default under tle Lease, Assignee
shall not disturb the peaceful and quiet use and enjoyment of the Equipment
by Lassesa.

7. INDEMNITY

Asaignee hereby agraes to indemnify, defend and hold Assignor, its
officers, directors, sharehoclders, partners, employees, a¢ents, trustees,
beneficial owners, exacutive committeea members, successors and assigns
(collectively, the "Indemnitees") harmlesa from and against any and all claims,
losses, damages or liabilities suffered or incurred by Assignor resulting ox
arising from the breach, violatlon or untruth of any of the terms, conditions,
Yepresentations or warranties binding upeon or made by Assignee contained in this
Agreement or any instrument, document or agreement attached hereto or otherwise
related herato to which Assignee 1is a party, except any such claims, losses,
damages or liabilities rasulting from Assignor's negligence or miszconduct.
Asaignor hereby agrees to indemnify, defend and hold RAssignee and its
Indemnitees harmless from and against any and all claims, losses, damages or
liabilities suffered or incurred by Assignee rasulting or ardsing from the
breach, violatien or untruth of any of the terms, conditions, representations or
wjrrantiea hinding upon or made by Assignor contained in this 2greement or any
instrument, document or agreement attached herxeto ox otherwise ralated hereto to
wﬁich Assignor is 8 party, except any such c¢laims, ‘losses, damages or
lilabilities resulting from Assighee's negligence or misconduct,

|
i 8, BATISFACTION OF CONDITIONS.

i Each party agrees that payment of the Purchase Price pursuant tec Section 1
heLeof shall constitute, without fuxther action by either party, concluszive
|
i
|
i
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evidence, as between Assignor and Assignee that the conditions set forth in
Sections 3 and 4 hersof have been complied with in a manner satisfactozy to each
party or waived by such party, as applicable.

$. MISCELLANEOUS,

A. This Agreement, together with Schedules 1 and 2 constitute the
entire agreement petween Assignor and Assignee with respect to the proposed
assumption and assignment of the Lease.

B, This Agreement shall be binding upon and inure to the benefit of
the parties hereto and their respective successors and asaigna.

c. This Agreement shall be governad by and construed in accordance
with the laws of the Commonwealth of Massachusetts, including all matters of
conatruction, validity, pexformance and enforcement.

D. The titles appearing in this Agreement and in any other documents
relating to this transaction are inserted only as a matter of convenience and in
no way define, limit or describa the scope or intent of such sectiona or
articles nor in any way affect this agreement or any other documents relating to

this transaction.

E. The parties hereto agree to execute and deliver, or cause to be
exacuted and delivered, such further instruments or documents and take such
other action as may be reasonably raquired effectivaly to carry out the
transactions contemplated herein,

r. The parties hereto covenant and agree to promptly remit to the
other party payments incorrectly received by such party after the Cloaing Date.

G. Thiz Agreement may be amended or rescinded only by written
instrument signed by all the parties hereto.

H. This Agreement may not be assigned by either party excapt with
the written consent of the other party.

I. Notwithstanding any other conditions containec herein, ‘it is
hereby agreed that the representations, warranties, indemnities and assurances
of each party hereto shall survive the expiration or termination of <this
Agreement and inure to the benefit of and be binding upon each of the parties
hereto and thelr respective successors and assigns.

J. All notices and communications delivered hereunder or with
respect hereto shall be in writing and shall ba forwardad by certified mail,
return receipt requested, postage prepald, or personally delivered, and
addresaad to Assignor and Assignee at the addresses set forth kelow or to such
other address as shall be provided to the parties:

American Finance Group
; 98 North Weshington Street
; Boston, Massachusetts 02114
: Attention: Lease Operations

Railroad Technology Corporation (SELLER)
i 447 Battery Street
: San Francisco, CA 94111
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Attn: Executive Vice President

K. Whether or not the transaction contemplated hereby is
consummated, each of the Assignor and Assignea shall bear and be rasponsible for
its own costs and expenses dincurred in connection with the negotiation,
preparation, execution and delivery of this Agreement, and any documents
delivered pursuant or related hereto, and shall not have any right of
reimbursement or indemnity for such costs and expenses as agalnst each other.

L. This Agreement may be executed in counterparxts each of which
shall be deemed an original, but all of which together shall constitute one and
the same agreement. :

IN WITNES8 WHERKQOYF, the parties hava caused this Agreament toe be executed
and do each herehy warrant and represent that their respective signatures
appearing below have been and are on the date of this Agreament, and will be on
the Closing Date, duly authorized by all necessary and appropriata action to
axecute this Agreement.

ASSIGNOR: ASSIGNEE:

RAT CHN m%:mo)mzm AMERICAN FINANCE GROUP /
¥
By: ‘ By: Mﬂ'/

ritle: EX&C. %60 //6;J+ Title: //7/%//%'




STATE OF MASSACHUSETTS}
}ss:
COUNTY OF SUFFOLK }

On this 2nd day of January 1996, before me personally appeared Susan S.
Franklin, to me personally known, who, being by me duly sworn, did say that she
is the Vice President of American Finance Group, a Massachusetts General
Partnership, that said instrument was signed on such date on behalf of said
corporation by authority of its Board of Directors, and she acknowledged that
the execution of the foregoing instrument was the free act and deed of said
corporation.

(seal) -
AM (%% ‘/V‘/ /‘WN\‘

Signaigfe of Notary Public

My Commission Expires:

JOHN W. PAINE
NOTARY PUBLIC-COMM. OF MA
MY COMIISSION EXPIRES

NOVEMBER 28, 1597
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STATE OF CALIFORNIA }
}aa:
COUNTY OF SAN FRANCISCO}

Djzggéz& ’ 199:5 , before® me personally

e ; known to me (or proved to me on the>
2 g " P, teo be the person whose name is
suhscribed to the within instrum nt, who being by me duly sworn, did say
that he is the Bxaytive Vice Foyidond] of Railroad Technology Corporatiocn,
that said instrument was signed on such dated on behalf of asaid
corporation by authority of its Board of Directors, that he acknowledged
that the execution of the foregoing Railcar Lease Agreement was the frae
act and deed of the coxporation.

e v

- i

JECOB KOFF T
Comne. i 554002 <
Nolﬁawcs,uu CALFCRNA S
) iyt ey L7
amm. Expires May 13, -
e

ST

Fignatura of Notary Pubiiw

omruission Expires:

e s o om L me W0 e e o - ©ay e e e e e et e e et e am = e s




BaLL, JANIK & Novack

CERTIFICATION
I, LOUIS E. GITOMER, have compared this copy to the original Assignment and

Assumption Agreement dated January 3, 1996, and found the copy to be complete and
identical in all respects to the original document. I declare under penalty of perjury that the

foregoing is true and correct.
/ “ Louis E. Gitomer

January 3, 1996

afgnater.004
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